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MOTION TO DISMISS OR AFFIRM.
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ANNA L. ZIMMERLY, Appellee.

y No. 796.

1.

Now conies the appellee, Anna L. Zimmerly, by

her attorney J. F. Malony, and moves the court to

dismiss the appeal herein, or affirm the judgment of

the lower court and for cause shows: 1st. That the

ruling and order of the lower court which is appealed

from herein, was a matter purely within the discre-

tion of the lower court and is therefore not subject to

review on appeal by this court.

2nd. The appeal herein is made returnable sixty

days after the service thereof instead of thirty days as

required by section 5 of Rule 14 of this court; and

that citation was on Dec. 19th, 1901, and the cause

was returned and docketed in this court until Febru-

ary 5th, lVH>-_\ and no order was had extending the

time beyond thirty days.

.1. F. Malony,

Attorney for Appellee,

Anna L. Zimmerly.



2.

BRIEF ON THE MOTION TO DISMISS OR AFFIRM.

1st. The ruling appended from and assigned as

error was a matter purely in the discretion of the trial

Court.

Section 878 of the Alaska Code of Civil Procedure

relating to the trial of issues in actions of an equita-

ble nature reads as follows:

"Wenever upon the trial it is determined that

the plaintiff is not entitled to the relief claimed,

or any part thereof, judgment shall be given dis-

missing the action, and such judgment shall have

the effect to bar another action for the same cause

or any part thereof, unless such determination be

on account of failure of proof on the part of the

plaintiff, in which case the Court may, on motion

of such plaintiff, give such judgment without

prejudice to another action by the plaintiff for

the same cause or any part thereof."

The whole case is not before the Court so that no

question as to the abuse of the discretion given the

Court in the section above quoted, is or can be raised.

On May 21st the Court denied the motion of the plain-

tiff to dismiss without prejudice. (Tr. -ff ). On May

28th, however, the Court reconsidered this order, and

entered a decree setting aside the findings of the jury

as against the evidence; and further found that plain-

tiff's evidence was insufficient to entitle her to the re-

lief prayed for, and dismissed the suit without preju-

dice (Tr. 41-42).

2nd. A ruling on a matter in the discretion of

the trial Court is mot appealable or subject to review by

this Court.
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The section of the code quoted above is taken

from the Oregon code, Sec. 403. We have been un-

able to find any decision of the Oregon Supreme

Court construing the section; but its meaning is ob-

vious. If the chancellor hearing the evidence thinks

the plaintiff has failed, not because he has not a case,

but because he has not produced sufficient evidence to

entitle him to recover, and that this defect can be

remedied on another trial, he dismisses the case with-

out prejudice, leaving the parlies to pursue their

remedies untrammelled by any decision. The object

of the statute was to clothe the court with the power,

in his discretion to prevent a mentions case from

being finally lost through supprise, inadvertence or

neglect on the part of the plaintiff, where he appears

to have a case, but has failed to make it out by

sufficient proof. That matters left by law in the dis-

cretion of the trial court will not be reviewed on ap-

peal is well settled in the Federal Courts. The cases

are collected in Roses Notes or U. S. Reports. Vol. 18,

P. 48-49; and there are none to the contrary. Such is

also the rule in Oregon. Pittman vs. Pittman 3 Or.

553.

Henderson vs. Morris, 5 Or. 24.

Grarrisen vs. Goodale, 23 Or. 310.

The only exception to the rule is where it clearly

appears that the discretion has been abused.

In the case at bar the evidence is not in the

record; and this court cannot say that it was not a

case where the chancellor was not justified under the

statute in giving the plaintiff another opportunity.
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It is but another method of granting a new trial, and

imposing the costs of the first trial on the plaintiff.

On the second ground set out in the motion, we

content ourselves with merely citing the rule. If

the appeal had been actually returned and docketed

within thirty days, or the appellants had obtained an

order allowing them a longer time, the citation might

be amended. But in the condition in which the

record is. we respectfully submit that the appeal

should be dismissed on this ground also.

J. F. Malony.

W. E. Chews.

M a i.i in y At Com;,

Attorneys for the Appellee,

Anna L. Zimmerly.

BRIEF ON THE MERITS.

There is but one assignment of error in the

record, viz; the Court erred in not making the order

of dismissal to be without prejudice.

The contention of the appellant is that there

must be two concurrent conditions to authorize the

Court to dismiss without prejudice

1st. There must have been a failure of proof.

•2nd. The dismissal must he on motion of

plaintiff.

The first condition it is admitted, existed.

As to the second condition, the plaintiff made

the motion, on May :21st while the verdict of the jury

rendered on May 15th still stood. But on May 28th

on consideration of the motion to set aside the verdict



of the jury the Court set the same aside and in effect,

granted the former motion as it had a right to do.

What we have said as to the discretion of the

Court, in the brief on the motion to dismiss or affirm

applies equally here and we will not repeat it. If

that discretion was abused there is nothing in the

record to show it. We respectfully submit that the

case should be affirmed.

J. K. Malony,

W. E. Crews,

Malony At Cobb,

Attorneys for the Appellee,

Anna L. Zimmerly.




